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WOOD v. FINNELL. 689 

RECENT AMERICAN DECISIONS. 

Court of Appeals of Kentucky. 
WOOD v. FINNELL. SMITHEY v. FINNELL. 

An action on the case will lie for the malicious prosecution of a civil suit with- 
out probable cause, although there was neither an attachment nor an arrest. 

In such a case the fees of counsel, the expenses of witnesses, and all the reason- 
able expenses incurred in the defence of the malicious suit, in excess of the 
ordinary costs, should constitute the measure of damages. 

The removal from one jurisdiction to another for the avowed purpose of bringing 
an action in the latter forum, does not raise any presumption of a want of proba- 
ble cause. 

These several actions were originally instituted in the court of 
Mercer, and by change of venue were heard in the Boyle Cir- 
cuit Court. It was alleged, in substance, in each case, that the 
plaintiff and the defendant were both citizens of the county of Mer- 
cer, and the defendant, with the view and for the purpose of annoy- 
ing the plaintiff, and to subject him to unnecessary trouble, left the 
county of his residence (Mercer) and falsely pretended to change 
his residence from the state of Kentucky to the state of Indiana ; 
that he actually went to the state of Indiana, not for the purpose 
of residing there in good faith, but to enable him to institute an 
action in the Circuit Court of the United States within and for the 
district of Kentucky, held at the city of Louisville, for an assault 
alleged to have been committed by the plaintiff on the defendant ; 
that claiming his residence in Indiana, for no other purpose than 
to sue the plaintiff, the defendant, on the 1st of May, in the year 
1869, wickedly and maliciously, and without probable cause, and 
intending only to harass and vex the plaintiff, under color of legal 
process, did sue and cause to be instituted and filed in the Circuit 
Court of the United States within and for the district of Kentucky, 
held at Louisville, a declaration in his, the defendant's, name 
against the plaintiff and others, in which he alleged and stated 

that the plaintiff, on the day of , in the year 1868, with 

force and arms, entered his, the defendant's, house at midnight, and 
made an assault upon him, the defendant, beat him with sticks, &c, 
to his great damage, viz : the sum of $10,000. That the state- 
ments, such and all of them, in said declaration contained were 
false, and so known to the defendant at and before the bring- 
ing of the action ; that the plaintiff was in no manner connected 
with said assault, if any such had been committed ; and the defend- 
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ant, knowing this fact, maliciously and falsely, and without probable 
cause, made the false statements in said declaration contained, viz : 
that the plaintiff assaulted, beat and bruised the defendant ; and 
claimed of plaintiff $10,000 in damages, when he knew, as plain- 
tiff avers, that the plaintiff had not committed any of the wrongs 
complained of, or had any connection therewith ; that the plaintiff 
in obedience to the process in said action, appeared in person and 
by counsel, and made defence, and at the October term of said 
court for that year a trial was had and a judgment, on defendant's 
own testimony, rendered for the plaintiff, and said action for the 
alleged assault, &c, was then and there finally ended and deter- 
mined, by a verdict and judgment in favor of this plaintiff. By 
reason of the malicious institution of said action, and its malicious 
prosecution without any cause the plaintiff alleges that he expended 
large sums of money, other than the costs of the action allowed by 
law, in paying the expenses of himself and witnesses to and from 
Mercer county to Louisville while attending the trial, amounting to 

$ ; also paid $ attorney's fees to defend said action, and 

loss of time, &c, amounting in all the damages to $1500, &c. 

Demurrers to the several petitions were sustained by the court 
below, and the plaintiffs (the appellants) appealed to this court. 

T. C. Bell, Thompson $■ Thompson, O. A. $ P. Hardin and 
Bradley, for appellants. 

Kyle $■ Poston and Van Winkle $• Modes, for appellee. 

The opinion of the court was delivered by 

Pryor, J. — The action instituted in the United States Circuit 
Court being a civil action, the sole question in these cases is, can 
an action for malicious prosecution, or rather an action on the case 
be maintained for the institution and prosecution, without probable 
cause, of a malicious and vexatious suit. The elementary books, in 
treating of the action for malicious prosecution, lay down the rule 
that there are three descriptions of damages, either of which is suf- 
ficient to support that action, and some one of them must appear 
or the action will fail : 1. To the person, by imprisonment. 2. To 
the reputation, by scandal. 3. To the property, by expense : 3 
Cooley's Blackstone and notes 126 ; 2 Selwyn's Nisi Prius 252. 
This rule was evidently established after the enactment of the 
Statute of Marlebridge, giving to the defendant his costs in the 
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event the plaintiff was nonsuited or failed to recover ; for, at com- 
mon law, prior to that enactment, such actions could be maintained 
whether the property of the defendant was seized or not, or 
whether he had incurred expense in defending it ; and regarding 
then, as now, the bringing of a civil action to be a matter of 
right, the plaintiff was liable in damages for the malicious insti- 
tution and prosecution of such an action without probable cause. 
After the statute giving costs to the defendant, it was held by the 
common law courts that no action could be maintained on account 
of the institution and prosecution of a civil action without probable 
cause, and therefore no action could lie for a vexatious ejectment. 
In all such cases the plaintiff must have gone beyond the proper 
remedy for the enforcement of his claim, such as procuring an ille- 
gal order of arrest, or requiring excessive bail, before the action 
could be maintained. This entire doctrine is based on the idea 
that the plaintiff bringing the action is sufficiently punished, and 
the defendant fully recompensed by the statute requiring the plain- 
tiff to pay all the costs. We perceive no good reason for following 
this rule, and denying to the defendant a remedy when his damages 
exceed the ordinary costs of the action. The fact that a plaintiff 
has been subjected to the payment of costs pro /also clamore, is no 
recompense to the defendant when the latter has, by reason of the 
malicious proceedings on the part of the plaintiff, sustained damage. 
In cases where the plaintiff has mistaken his action, or been non- 
suited, or where by reason of some imaginary claim, he has seen 
proper to sue the defendant, it is not pretended that any action for 
damages can be maintained ; but where the claim is not only false, 
but the action is prompted alone by malice and without any proba- 
ble cause, the defendant's right of recovery, for the expenses incur- 
red and damages sustained, should be as fully recognised as if his 
property had been attached or his body taken charge of by the 
sheriff. While the damages may be less in the one case than the 
other, the legal right exists, and some remedy should be afforded. 
If the facts alleged in these petitions are true, and they must be so 
treated on demurrer, it would be a singular system of jurisprudence 
that would admit the wrong and still withhold the remedy. If the 
defendant in these cases, at the time he left Kentucky and claimed 
his residence in Indiana, had a cause of action against the plain- 
tiffs, or any probable grounds for believing that a cause of action 
existed, he had the right to select the forum in which to prosecute 
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it, and in such a case his removal from one jurisdiction to another, 
if for the avowed purpose of bringing the action, is not to be 
regarded as evidence of a want of probable cause. Having a cause 
of action or a probable cause for bringing it, he had the right to 
institute proceedings in any court having jurisdiction. It must 
appear that the action was founded in malice, instituted without 
probable cause, and that the plaintiff has been damaged. When 
the reputation has not been assailed, or the defendant imprisoned, 
or his property seized, or its use prevented, the damages should be 
confined to the loss of time, and the reasonable expenses incurred 
in the defence of the action beyond the ordinary costs. 

In these cases it is alleged that the plaintiffs, by reason of the 
prosecution of the actions against them, were compelled to pay 
large sums of money as fees to counsel, expenses of witnesses, &c. 
These items of expenses and the loss of time in the necessary defence 
of the action, all enter into the question of damages, and from the 
facts admitted by the demurrer, resulted alone from the malice of 
the defendant in the prosecution of an action when he knew he had 
no claim against them. 

In the case of Closson v. Staples, 42 Vt. 209, it was held, " that 
when a civil suit was commenced and prosecuted maliciously and 
without probable cause, and is terminated in favor of the defendant, 
the latter may recover the damages sustained by him, and it is not 
material whether the suit was commenced by process of attachment 
or by summons only." In Waterer v. Freeman, cited in Esp. 
Dig. 527, " If a man sue me in a civil suit, yet if his suit be utterly 
without ground, and that certainly known to himself, I may have 
an action against him for the damages he putteth me to by his ill 
practice." In the case of Whipple v. Fuller, 11 Conn. 581, an 
action was instituted under a statute to prevent vexatious suits, to 
which was added a count at common law for the malicious prosecu- 
tion of the vexatious civil action. The court in that case, by 
Church, Justice, in discussing the effect of the statute and the 
right of recovery by the plaintiff, said, " But we wish to place our 
decision of this question upon broader principles," &c, and quoting 
from Bayley, Justice, in the case of Elza v. Smith, 2 Chit. 304, 
" If a party falsely and maliciously and without probable cause put 
the law in motion, that is properly the subject of an action on the 
case," and resuming, said : " We think therefore, upon the funda- 
mental principles and analogies of the common law, that the second 
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count in the declaration is good." Hilliard on Torts, vol. 1, p. 
443, says, " But the qualified custom is now well settled in relation 
to civil actions (corresponding with the rule as to criminal prose- 
cutions) that no action lies to recover damages sustained by being 
sued in a civil action, unless it was malicious and without probable 
cause." 

The application of this rule is restricted by the cases cited in 
support of it, by confining the right to maintain the action to civil 
actions where the party is maliciously held to bail, or where he 
has been mulcted for a larger sum than is claimed in the action, 
or where his property has been wrongfully attached; when, in 
fact, the party may have sustained greater loss by the prosecution 
maliciously of a vexatious suit, than the mere temporary seizure 
of his property. It is said, however, in the text, that the action 
lies for suing the defendant maliciously, and arresting him when 
the court had no jurisdiction, or for suing in a proper court, but 
proceeding there vexatiously. Following the doctrine of the com- 
mon law, that for every injury there is a remedy, we see no reason 
for denying a remedy to the plaintiffs in each of these cases ; and 
where a party seeks a judicial tribunal for the purpose alone of 
gratifying his malice, he should be made to recompense the party 
injured for the damages actually sustained, and the courts should 
see that a remedy is afforded for that purpose. 

The judgments of the court below are therefore reversed, and 
the causes remanded, with directions to overrule the demurrers, 
and for further proceedings not inconsistent with this opinion. 

Upon the institution of a civil suit at cured to an innocent defendant, until 
common law, it was formerly necessary the 23 Hen. VIII. ch. 15, for it must 
for the plaintiff to furnish two or more be borne in mind that the Statute of 
responsible persons as his pledges, in Marlebridge, ch. 6, only allowed costs 
order to secure the prosecution of the in that special instance, where a tenant 
action, and to prevent the court from had been maliciously impleaded by his 
being imposed upon by malicious and lord, upon a false charge of having col- 
groundless litigations. Under this sys- lusively enfeoffed the heir within age in 
tem, in the event of a nonsuit or upon order to defraud the lord of his wardship. 
a default, the plaintiff and his pledges This early statute of Hen. VIII., has 
were regularly amerced, as the penalty been still further extended by subsequent 
for their improper invasion of a court legislative enactments, and, the system 
of justice, and the amercement duly went of amercements having long since fallen 
to the king as a well-recognised branch into disuse, it would now seem that the 
of the royal revenue. There does not plaintiff is almost universally liable for 
seem, however, to have been any gen- costs, whenever he may chance to fail 
eral provision by which costs were se- in his suit. (Hargrave's note to Co. 
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Litt. 161, a. ; Bac. Abr. Costs, d.) 
As amercements were originally imposed 
for the protection of the public, rather 
than for the security of the individual 
defendant, it would necessarily seem to 
follow that prior to these statutory pro- 
visions for costs, no man was secured 
from the consequences of a groundless 
and malicious suit, unless he could re- 
cover in damages for the injury he had 
sustained. Indeed no less an authority 
than Chitty has ventured to suggest that 
a defendant, in such case, could, at that 
time, have always had his suit at law. 
"It seems," he says, " before the stat- 
utes entitling the defendant in civil ac- 
tions to costs, if the suit terminated in 
his favor, he might support an action 
against the plaintiff, if the proceeding 
was malicious and without probable cause :' ' 
(3 Chit. Bla. 126, n.) Among the 
cases cited, to sustain this view, is that 
of Waterer v. Freeman, Hobart 205-266, 
where an action on the case was held to 
lie against the original plaintiff, because 
he had resorted to a second execution 
before the first had been exhausted. 
Said Hobart, C. J., "If a man sue 
me in a proper court, yet if his suit be 
utterly without ground of truth, and that 
certainly known to himself, I may havo 
an action of the case against him 
for the undue vexation and damage that 
he putteth me unto by his ill practice, 
though the suit itself be legal." Another 
case, also cited, is that of Atuood v. 
Munger, Style 378, wherein Rolle, C. 
J., says : " I hold that an action upon 
the case will lie for maliciously bringing 
an action against one, when he had no 
probable cause ; and, if such actions are 
used to be brought, it would deter men 
from such malicious courses as are too 
often put in practice." In neither of 
these cases, however, did the facts in- 
volved seem to call for the application of 
the principles therein expressed ; and it 
was said, to the contrary, by Lord Cam- 
den, in Goslin\. Wilcock, 2 Wilson 302, 
that " there are no old cases in the old 



books of actions for suing where the 
plaintiff had no cause of action." Never- 
theless Hargrave seems to have come to 
a very similar conclusion upon the sub- 
ject, for Coke having declared, in his 
commentary upon Littleton (Co. Litt. 
161, a,), "that a man shall not be 
punished for suing of writs in the king's 
courts, be it right or wrong ;" the 
learned editor sought to qualify the rule 
thus laid down by the text in the 
following terms: "There is also a 
remedy for a false and malicious 
prosecutiou, though the aggravation 
of a conspiracy or confederacy is 
wanting, and the injury comes from 
one only ; for, in such a case, the 
party prosecuted may have an action 
upon the case for damages. I appre- 
hend, too, that such action lies, as well 
where the vexation is practised by a 
civil suit, as where it is carried on 
through the medium of a criminal pro- 
cess. Indeed the numerous cases to be 
met with in the books are chiefly for 
criminal prosecutions. But there seems 
to be no reason for distinguishing be- 
tween the writ of conspiracy and an ac- 
tion upon the case in this respect ; and 
exclusively of other authorities which 
may probably be found on search, Lord 
Hobart, Mr. Sergeant Rolle, and 
Lord Holt, all concur in the idea that 
where a civil suit is commenced falsely 
and maliciously, and for the mere pur- 
pose of vexation, it is actionable." It 
would seem, however, that this language 
of the learned annotator was not consid- 
ered "quite accurate" by Williams, 
J., when cited in argument in the Court 
of Common Pleas : Cotlerell v. Jones, 
11 Com. Bench 722; s. c. 73 Eng. 
Com. Law 722. And in Potts v. Inlay, 
1 Southard (N. J.) 322, which was an 
action on the case for the malicious 
prosecution of a civil suit without pro- 
bable cause, where neither the person 
of the defendant had been arrested, nor 
his property attached, the bearing and 
weight of the prior adjudications was 
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determined by Kibepatrice, C. J., in 
the following terms : " The books have 
been searched for four hundred years 
back, and upon that search it is con- 
ceded even by the counsel for the plain- 
tiff below, himself, that no case can be 
found in which this action has been 
maintained, in circumstances similar to 
the present. It is true that there are 
general expressions made use of by some 
of the annotators, which might seem at 
first view, to embrace the case, as Har- 
grave's Note, supra, and some others ; 
so also in some of the reporters ; but 
these general expressions, by fair rules 
of construction, are to be limited, and 
compared with the adjudged cases them- 
selves, and not to be carried beyond 
them. With such limitations, of which 
too they will very fairly admit, they are 
perfectly consistent with general princi- 
ples ; but without it they are not law." 

While then there seems upon the 
one hand to be a want of any direct de- 
cision going to the extent that an action 
would lie for the malicious prosecution 
of a civil suit prior to the statutory pro- 
visions in relation to costs, so upon the 
other there are certainly not lacking 
some very respectable authorities, which 
appear to most positively negative this 
view of the ancient common law. Thus 
in an old case determined in the time 
of Henry VII., and reported in Dyer 
285 a, it was said, upon an action of 
scandalum mar/natum for a writ of forger 
of false deeds, which was then still pend- 
ing, that, " no punishment was ever ap- 
pointed for a suit in law, however it be 
false and for vexation." And so in 
Parker v. Langley, Gilbert's Cases 161, 
it was said : " The applying in a civil 
action to a court of justice for satisfac- 
tion or redress, has been so much fa- 
vored, that no action has ever been al- 
lowed against a plaintiff for such suit 
singly and directly on pretence of its 
being/a/se and malicious." 

Whatever difference of opinion may 
exist as to the extent of the defendant's 



remedy in former times at common law, 
upon being maliciously involved in the 
defence of a groundless suit, there does 
not seem to be any question, in Eng- 
land at least, but that the statutes en- 
tailing costs upon the unsuccessful plain- 
tiff now furnish ample compensation to 
the defendant for any injury he may have 
sustained in such a case. 

" Since the stat. 4 Jac. 1, ch. 3," says 
Chitty, in concluding the note already 
cited, " which gives costs to a defendant 
in all actions, in case of a nonsuit or 
verdict against the plaintiff, and other 
statutes giving costs to defendants in 
other stages of the cause, it seems that 
no action can be supported merely in 
respect of a civil suit maliciously insti- 
tuted, except in some cases under par- 
ticular legislative provisions," supra. 

And so in the Digest of Swift, vol. 1, 
p. 492, it is laid down as being " well 
settled, that at common law, no action 
will lie against one for bringing a civil 
suit, however malicious and unfounded, 
unless the body of the party is impri- 
soned, or holden to bail ; in all other 
cases, the costs the party recovers are 
supposed to be an adequate compensa- 
tion for the damage he sustains." See 
also, Savill v. Roberts, 12 Mod. 208, 
and Parton v. Honnor, 1 Bos. & Pul. 
*205, to the same effect. Said Tal- 
foued, J., in the case of Cotterell v. 
Jones, 11 Com. Bench 730; s. c. Eng. 
Com. Law Rep. 730, " It appears from 
the whole current of authorities, that 
an action of this description, if main- 
tainable at all, is only maintainable in 
respect of legal damage actually sus- 
tained ; and that the mere expenditure 
of money by the plaintiff in the defence 
of the action brought against him does 
not constitute such legal damage ; but 
that the only measure of damage is, 
the costs ascertained by the usual course 
of law." This seemingly well-estab- 
lished understanding of the law, so fre- 
quently reiterated in the English courts 
of justice, does not appear to have been 
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successfully questioned in the earlier 
American cases : Potts v. May, supra ; 
VanDuzor v. Linderman, 10 Johns. 106; 
Kramer v. Stock, 10 Watts 115; Tom- 
linson v. Warner, 9 Ohio 104 ; Ray v. 
Law, 1 Pet. C. C. 207-210 ; Allgor v. 
Stillwell, 1 Halst. 166; Munns v. Du- 
pont et aJ,., 1 Am. Lead. Cas. *210. 

In Polls v. Imlay, supra, determined 
by the Supreme Court of New Jersey in 
1816, the English rule was forcibly sus- 
tained by Chief Justice Kirkpateick, 
in the following language : " Formerly 
the amercement, now the costs are the 
only penalty the law has given against 
a plaintiff for prosecuting a suit in a 
court of justice, in the regular and ordi- 
nary way, even though he fail in such 
prosecution. The courts of law are 
open to every citizen, and he may sue 
toties quoties upon the penalty of lawful 
costs only. These are considered as a 
sufficient compensation for the mere ex- 
penses of the defendant in his defence. 
They are given to him for this purpose 
and he cannot rise up in a court of jus- 
tice and say the legislature have not 
given him enough. If we were legis- 
lators, indeed, perhaps we should be in- 
clined to say that the costs, in all cases 
where costs are giveu, should complete- 
ly indemnify the party for all his neces- 
sary expenses, both of time and money ; 
but those to whom this high trust is 
committed, in this state, have thought 
and we will presume, have wisely 
thought otherwise. In England, it is 
believed the costs are in some measure 
discretionary with the court, and are 
apportioned to the circumstances of the 
case, but here it is not so. They are 
fixed by statute, they can neither be in- 
creased nor diminished, but, ceteris pari- 
bus, are precisely the same in all cases. 

Perhaps a greater latitude given to 
the courts of justice, might in some de- 
gree alleviate the hardship now com- 
plained of. Besides, if we go to the 
very equity of the thing, which seems 
to be the ground of argument here 



taken, the same reasoning which is here 
used to prove that the defendant ought 
to have damages upon a false claim, 
would also prove that the plaintiff 
ought to have damages upon a false 
plea. He is put to all the expense of 
a trial upon such plea, and yet he can 
recover nothing therefor but his lawful 
costs ; though surely all experience 
teaches us that the plea of the de- 
fendant is not less frequently false 
than the claim of the plaintiff. But 
to what excesses would this lead 
us ? where would litigation end ? 
The truth is, that merely for the ex- 
penses of a civil suit, however malicious 
and however groundless, this action 
does not lie, nor ever did, so far as I 
can find, at any period of our judicial 
history. It must be attended, besides 
ordinary expenses, with other special 
grievance or damage not necessarily in- 
cident to a defence, but superadded to it 
by the malice and contrivance of the 
plaintiff; and of these an arrest seems 
the only one spoken of in our books." 
In this case much stress seems to have 
been laid upon the fact that the malicious 
prosecution had been instituted before a 
justice of the peace, where the costs im- 
posed were merely nominal ; but this 
consideration did not prevail with the 
court. Said Southabd, J., " It is not 
unlikely that some of the inconveniences 
which have been mentioned at the bar, 
will result from the doctrine now estab- 
lished, in the court for the trial of small 
causes. Unprincipled men are often to 
be found in every society, who, for the 
sole purpose of vexing and harassing 
a neighbor, whom they dislike, will 
bring many malicious suits, if the only 
evil they are to suffer is the payment of 
the costs in that court. But the con- 
trary doctrine would lead to consequen- 
ces not less unpleasant ; and if this were 
not so, we cannot here remedy the evil. 
By enlarging the jurisdiction of judges, 
and giving almost nominal costs, the 
legislature have offered temptations to 
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the malignant, to bring vexatious suits. 
Higher costs would repress this feeling. 
It is only in that court that such suits 
are heard of. But the law I conceive 
to be clear ; and, if remedy be necessary, 
it must come from a different authority 
from this court. 

In Pangburn v. Bull, 1 Wend. 345, 
however, which was also a malicious 
suit without probable cause before a 
justice of the peace, this circumstance 
was deemed sufficient to distinguish the 
case from the English authorities, and 
an action upon the case was held to lie 
for the expenses and inconveniences 
incurred in defence of the suit, in view 
of the gross inadequacy of the costs 
allowed by statute. Said the court : 
" When it is considered that malice and 
the want of probable cause are the 
foundation of the action, it would seem, 
on principle, to reach cases where the 
injury would be equally great, although 
the proceeding did not i-equire an arrest 
or bail." In Whipple v. Fuller, 11 
Conn. 582, there seems to have been 
shown a still further tendency to depart 
from the English rule. But there the 
declaration was held bad for a mis- 
joinder, and the case itself was distin- 
guishable upon the well recognised 
ground that there had been a malicious 
attachment in the original unfounded 
suit. Nevertheless the court takes oc- 
casion therein to say, "that taxable 
costs afford a very partial and inade- 
quate remuneration for the necessary 
expenses of defending an unfounded 
suit," and therefore seemed inclined to 
take the position that in all such cases 
the plaintiff should have his action, 
upon the broad principle that no wrong 
should be without a remedy. 

Very much in the same direction is 
the comparatively recent case of Clos- 
son v. Staples, 42 Vt. 209, considered 
by the Supreme Court of Vermont in 
1869. In that case the court below 
declined to charge that the action could 
not be maintained without the plaintiff 
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had been arrested or his property at- 
tached, in the alleged malicious civil 
suit. The Supreme Court sustained 
this ruling. Said Wilson, J., " Where 
the action is brought and prosecuted 
maliciously and without reasonable or 
probable cause, the plaintiff asserts no 
claim in respect to which he had any 
right to invoke the aid of the law. In 
such case the plaintiff, by an abuse of 
legal process, unjustly subjects the de- 
fendant to damages which are not fully 
compensated by the costs he recovers. 
The plaintiff in such case has no legal 
or equitable right to claim that the rule 
of law, which allows a suit to be brought 
and prosecuted in good faith, without 
liability of the plaintiff to pay the de- 
fendant damages, except by way and to 
the extent of the taxable costs only, if 
judgment be rendered in his favor, 
should extend to a cause where the suit 
was maliciously prosecuted without prob- 
able cause. But where the damages, 
sustained by the defendant in defending 
a suit maliciously prosecuted without 
reasonable or probable cause, exceed 
the costs obtained by him, he has, and 
of right should have, a remedy by action 
on the case. * * * It would be incon- 
sistent with our system of jurisprudence 
in the legitimate use of legal process 
to allow in all cases such costs as would 
cover all damages the defendant might 
sustain by defending a suit, without re- 
gard to the motive which influenced the 
plaintiff in commencing and prosecuting 
it. And it is quite obvious, I think, 
that a provision by law, by which the 
court would have a discretionary power 
to tax and allow the defendant to re- 
cover in a malicious and unfounded 
suit, such costs by way of damages sus- 
tained in the defence of the suit as in 
their judgment he was entitled to, could 
not be made without infringing the 
rights of the plaintiff in such action, 
because he would have the right of trial 
by jury of the question whether in the 
prosecution of the suit, in which costs 
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were to be taxed, malice and the want fendant would have been entirely with- 

of probable cause concurred, and this out redress. 

question could not be tried in that origi- It would therefore seem that the cir- 

nal suit." cumstances of the principal case have 

It should notwithstanding be noted for the first time called for the applica- 

that the court have here laid down a tion of that broader rule, indicated in 

broader rule than the exigencies of the the judicial dicta already cited ; and in 

case seem to have required, for the suit this sense it may perhaps be said that 

seems to have been maliciously and the decision in the principal case is a 

intentionally brought in the name of a step beyond the limits of any former 

third party, who was wholly unable to adjudication and finds no exact prece- 

pay the costs, and if the court had dent in the records of the common law. 

therefore determined otherwise, the de- J. P. B. 
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WILLIAMS & ALBRIGHT v. THE EMPIRE TRANSPORTATION 
COMPANY and B. W. HOPPER. 

A plea to a bill of complaint alleging facts, which, if true, may show that one 
of the defendants has no interest in the suit, not overruled, but saved to the de- 
fendant to the hearing and then to be considered in the light of the evidence in 
the case. 

The legislation of the state making provision for the service of process, a for- 
eign corporation, transacting business there, may be estopped by such legislation 
from pleading that the corporation is not an inhabitant or is not found in the state 
for service of process. 

A. Q. Keasbey, for complainants. 
Q-eo. Harding, for defendant Hopper. 

Nixon, District Judge. — This is a motion to strike out a plea. 
The bill of complaint was filed for the infringement of certain 
letters patent, against the Empire Transportation Company, a cor- 
poration organized under the laws of the state of Pennsylvania 
and doing business as such among other places, at Jersey City, and 
elsewhere within the state of New Jersey, and B. W. Hopper, the 
agent of said company, in this state. 

The service of the subpoena was made upon the defendant, Hop- 
per. 

No appearance has been entered for the defendant corporation ; 
but Hopper has appeared and pleaded that at the time of the com- 
mencement of the suit he was acting merely as station agent at 
Newark, New Jersey, for the Empire Transportation Company, a 
corporation organized and operating under the laws of Pennsyl- 



